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~ The MAILING DATE of this communication appears on the cover sheet with the correspondence address ~ 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 . 1 36(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

• If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

• Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )S Responsive to communication{s) filed on 18 February 2004 , 
2a)n This action is FINAL. 2b)^ This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) K Claim{s) 1 - 4, 6- 17,19- 30 & 32- 39 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) 0 Claim{s) is/are allowed. 



6)KI Claim(s)jL 
Claim(s)_ 
8)n Claim(s)_ 



4.6- 17,19 - 30 & 32 -39 is/are rejected. 
is/are objected to. 

are subject to restriction and/or election requirement. 



Application Papers 

9)D The specification is objected to by the Examiner. 

10)n The drawing(s) filed on is/are: a)n accepted or b)n objected to by the Examiner. 

Applicant may not request that any objection to the drawing{s) be held In abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet{s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1 .121 (d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-1 52. 

Priority under 35 U.S.C. § 119 

12)n Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)n All b)n Some * c)D None of: 

1 0 Certified copies of the priority documents have been received. 

2.0 Certified copies of the priority documents have been received in Application No. . 



3.n Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
See the attached detailed Office action for a list of the certified copies not received. 



Attachment(s) 

1 ) □ Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-41 3) 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) Paper No(s)/Mail Date. . 

3) □ Information Disclosure Statement(s) (PTO-1449 or PTO/SB/08) 5) □ Notice of Infomnal Patent Application (PTO-152) 

Paper No(s)/Mail Date . 6) □ Other: . 



U.S. Patent and Trademark Office 
PTOL-326 (Rev. 1-04) 
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DETAILED ACTION 



REMARKS 



1 . A request for continued examination under 37 CFR 1.1 14, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application Is eligible for continued examination under 37 CFR 1.1 14, and the fee set 
forth In 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.1 14. Applicant's submission filed on 
02/18/2004 has been entered. Claims 5, 18 & 31 have been cancelled and claims 1 -4, 
6 - 1 7, 1 9 - 30 & 32 - 39 are pending. 



2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 
that form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in a patent granted on an application for patent by another filed in 
the United States before the invention thereof by the applicant for patent, or on an international 
application by another who has fulfilled the requirements of paragraphs (1 ), (2), and (4) of section 
371 (c) of this title before the invention thereof by the applicant for patent. 

3. Claims 1 - 4,6 - 10,14 - 17,19 - 23, 27 - 30, 32 - 36, 38 and 39 are rejected 
under 35 U.S.C. 102(e) as being anticipated by Levine et al. USPN 6,134,710. 

Regarding claim 1, Levine anticipates a method (Col. 14 lines 40 to Col. 17 line 
15), system (Col. 17, lines 20 to Col. 20, lines 3) and product (Col. 20 lines 5 - 30) of 



Claim Rejections - 35 USC § 102 
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monitoring the performance of a program being executed on a computer system, 
comprising: 

executing tine program on a computer system, the program having object code 
instructions (Levine, 2:30 - 35); at intervals interrupting execution of the program, 
including delivering a first interrupt (3:55 - 60); and 

in response to at least a subset of the first interrupts, measuring a latency of a 
particular object code instruction (8: 5-10, see monitoring number of stalls and 
duration), a storing the latency in a first database, the particular object code instruction 
being executed by the computer such that the program remains unmodified (8:4 -17, for 
latency see stalls and durations, also see Col. 8: 34 - 36, Fig, 9 and Col. 12: 53 - 57, 
for storing monitored information). 

Regarding claim 2, the method of claim 1 wherein said measuring the latency 
includes: 

determining an initial value of a cycle counter (8:39 - 44 . for initial value); 

performing the particular object code instmction (Levine, 2:30 - 35); 

determining a final value of the cycle counter (8:39 - 44, for threshold value); and 

measuring the latency based on the initial value and the final value (8: 5-10, 
see monitoring number of stalls and duration also see, 8:35 - 40, see time of event 
based transition also refer back to stalls and duration events, also see Col, 12: 53 - 57 
for determining processor cycles per instruction). 

Regarding claim 3, the method of claim 2 further comprising: 
executing at least one instruction selected from the set consisting of 
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(A) an instruction for ensuring that the particular object code instruction is 
performed after the initial value of the cycle counter is determined, and 

(B) an instruction for ensuring that the particular object code instruction is 
performed before the final value of the cycle counter is determined (8:39 - 44. for initial 
value, see figure 6, for object code). 

Regarding claim 4, the method of claim 2 further comprising: 
applying an adjustment to the final value (8:58 - 60 for adjustment, see resetting 
threshold value). 

Regarding claim 6, the method of claim 1 wherein the particular object code 
instruction has a variable execution time (7:15 - 25). 

Regarding claim 7, the method of claim 1 wherein the particular object code 
instruction is a memory access instruction (8:7 - 9). 

Regarding claim 8, the method of claim 1 wherein the computer system includes 
a plurality of memory units, each memory unit of the plurality of memory units having a 
different range of access times, and further comprising: 

associating the particular object code instruction with a memory unit in 
accordance with the latency and the range of access times for the memory unit (8:5 - 
35). 

Regarding claim 9, the method of claim 1 wherein said measuring the latency 
includes: 

determining an initial value of a cycle counter (8:39 - 44, for initial value); 
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executing a first dependent instruction to provide a predetermined execution 
order (4:25 - 30); 

performing the particular object code instruction (Levine, 2:30 - 35); 
executing a second dependent instruction to provide the predetermined execution order 
(4:25 - 30 and see preload order); 

determining a final value of the cycle counter(8:39 - 44, for threshold value); and 

measuring the latency based on the initial value and the final value (8: 5-10, 
see monitoring number of stalls and duration as well as, 8:35 - 40 , see time of event 
based transition also refer back to stalls and duration events also see Col. 12: 53 - 57 
for determining processor cycles per instruction). 

Regarding claim 10, the method of claim 9 wherein the first and second 
dependent instructions are memory barrier instructions (8:27 - 37, see registers). 

Regarding claim 14, Examiner is applying the same rationale to claim, which is 
the product version of the method claim as discussed in claim 1 above. 

Regarding claim 15, Examiner is applying the same rationale to claim, which is 
the product version of the method claim as discussed in claim 2 above. 

Regarding claim 16, Examiner is applying the same rationale to claim, which is 
the product version of the method claim as discussed in claim 3 above. 

Regarding claim 17, Examiner is applying the same rationale to claim, which is 
the product version of the method claim as discussed in claim 4 above. 

Regarding claim 19. Examiner is applying the same rationale to claim, which is 
the product version of the method claim as discussed in claim 6 above. 
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Regarding claim 20, Examiner is applying the same rationale to claim, which is 
the product version of the method claim as discussed in claim 7 above. 

Regarding claim 21, Examiner is applying the same rationale to claim, which is 
the product version of the method claim as discussed in claim 8 above. 

Regarding claim 22, Examiner is applying the same rationale to claim, which is 
the product version of the method claim as discussed in claim 9 above. 

Regarding claim 23. Examiner is applying the same rationale to claim, which is 
the product version of the method claim as discussed in claim 10 above. 

Regarding claim 27, Examiner is applying the same rationale to claim, which is 
the system version of the method claim as discussed in claim 1 above. 

Regarding claim 28, Examiner is applying the same rationale to claim, which is 
the system version of the method claim as discussed in claim 2 above. 

Regarding claim 29, Examiner is applying the same rationale to claim, which is 
the system version of the method claim as discussed in claim 3 above. 

Regarding claim 30, Examiner is applying the same rationale to claim, which is 
the system version of the method claim as discussed in claim 4 above. 

Regarding claim 32, Examiner is applying the same rationale to claim, which is 
the system version of the method claim as discussed in claim 6 above. 

Regarding claim 33, Examiner is applying the same rationale to claim, which is 
the system version of the method claim as discussed in claim 7 above. 

Regarding claim 34, Examiner is applying the same rationale to claim, which is 
the system version of the method claim as discussed in claim 8 above. 
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Regarding clainn 35, Examiner is applying the same rationale to claim, which is 
the system version of the method claim as discussed in claim 9 above. 

Regarding claim 36, Examiner is applying the same rationale to claim, which is 
the system version of the method claim as, discussed in claim 10 above, 

Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

5. Claims 1 1 - 13, 24 - 26 & 37 - 39 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Levine et al. USPN 6,134,710 in view of Krishnaswamy 
USPN 6,308,318. 

Regarding claim 1 1 , Levine discloses all the claimed limitations as applied in 
claim 1 . Levine doesn't explicitly disclose interpreting the instructions of the at least one 
issue block and wherein said particular object code instruction is in the issue block. 
However, Krishnaswamy does disclose this feature (5:45-55), Therefore it would have 
been obvious to one of ordinary skill in the art at the time the invention was made to 
modify Levine with Krishnaswamy, because it transparently migrates old software into a 
new platform that can be executed on a new machine, (Krishnaswamy, 1:15- 20). 
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Regarding claim 12, the method of claim 11 wherein said interpreting emulates a 
machine language instruction set of the computer system (Krishnaswamy, 4:1-5 for 
emulating machine language instructions se executes). 

Regarding claim 13 the method of claim 11 wherein said interpreting updates a 
state of the interrupted program as though each interpreted instruction had been directly 
executed by the computer system (Krishnaswamy, 4:1 - 5). 

Regarding claim 24, Examiner is applying the same rationale to claim, which is 
the product version of the method claim as discussed in claim 1 1 above. 

Regarding claim 25, Examiner is applying the same rationale to claim, which is 
the product version of the method claim as discussed in claim 12 above. 

Regarding claim 26, Examiner is applying the same rationale to claim, which is 
the product version of the method claim as discussed in claim 13 above. 

Regarding claim 37, Examiner is applying the same rationale to claim, which is 
the system version of the method claim as discussed in claim 1 1 above. 

Regarding claim 38. Examiner is applying the same rationale to claim, which is 
the system version of the method claim as discussed in claim 12 above. 

Regarding claim 39. Examiner is applying the same rationale to claim, which is 
the system version of the method claim as discussed in claim 13 above. 





Application/Control Number: 09/540.952 
Art Unit: 2122 



Page 9 



Response to Arguments 



6. Applicant's arguments filed 02/18/04 have been fully considered but they are 
not persuasive to over come the previous rejection. 

Argument (1), Applicant argues in claims 1. 14 and 27 the Levine does not 
disclose " measuring latency of an instruction". 

Response (1), as set forth above and as disclosed in Levine, Examiner believes 
that Levine does in fact disclose this feature. In Col. 8: 5 - 10. Levine teaches events 
being monitored by a performance monitor, which monitors performance parameters 
such as " the number of execution unit stalls and duration (latency), execution unit idle 
time, memory access time, etc..." {emphasis added). Levine here discloses 
monitoring which records the number of {measure) execution unit stalls and duration 
(latency) through performance monitor counters. Also Levine shows in Col, 8: 35 - 40, 
as recited " MMCO 110 are used to store a software selectable threshold value (x), 
which enables a count when the threshold value is exceeded.". As recited the count of 
the number of execution stalls (latency) is monitored and recorded and a measure or 
amount of the execution stalls is indicated when it reaches the predetermined or 
predefined threshold. As recited here, the monitoring program records the number of 
executions and knows when this number has exceeded the threshold. And also Levine 
goes beyond mere determination of (latency) as well since there is support for 
monitoring the amount of execution unit stalls (latency) consequently, the amount being 
the quantitative factor that defines measuring. 
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Correspondence Information 



7. Any inquires concerning this communication or earlier communications from 
the examiner should be directed to Chuck O. Kendall who may be reached via 
telephone at (7013) 308-6608. The examiner can normally be reached Monday through 
Friday between 8:00 A.M. and 5:00 P.M. est. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tuan Dam can be reached at (703) 305-4552. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the Group receptionist whose telephone number is 
(703) 3051-3900. 

For facsimile (fax) send to central FAX number 703-8729306 and 703-7467240 

draft. 





TUAN DAM 

8UF»e?visoror mBff examiner 



